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A couple of weeks ago I shared some
details of the last will and testament of
Mr. Richard Clarke — my wife’s great-
great-grandfather. Wills looked quite a
bit different in 1903 when his was
drafted. There was one other provision
in his will which does have some
relevance today. It provided that “the
four chickens that are owed to me by my
son William I hereby forgive and are
bequeathed to him.”

Okay, I'll admit that most parents today
aren’t lending the kids four chickens —
or any manner of fowl or livestock. But
parents today are, more than ever,
helping the kids financially by lending —
or giving — funds to help with the down
payment on a home, to start a business,
or simply to help make ends meet in a
world that has become unaffordable for
many.

Make a Letter of Wishes part of your
overall estate plan

The question: What happens to these
amounts when a parent passes away?
And what if different children have
received different amounts over time?

Your will should deal with these
amounts in one way or another. Today,
let’s talk about how to deal with this
issue by asking four questions.

1. Have you advanced funds to your
children?

If you've already advanced funds to one
or more of your kids, was your intention
to make these loans, or gifts? There’s a
difference — and it matters. In some
cases, parents have lent funds to help
with the down payment on a home and
have taken back a mortgage on the
property. This can protect the property
in the event the child is married and
later gets divorced (you could demand
payment on the mortgage in that case).
In other cases, the amount is a gift and
won’t have to be repaid. Loans you’ve
made are an asset (a receivable) that
forms part of your estate — but gifted
amounts are not. Is it clear to your
children whether funds they’ve received
are a loan or gift?

2. Have you documented any advances?
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Documenting advances to kids is
important — especially if you plan to
equalize inheritances for your children
so that each ultimately receives the same
amount. When you’re gone, your
executor will need to know how much
was advanced to each beneficiary. How
should you document advances? As a
minimum, you should maintain a
spreadsheet with that information, and
make sure your executor knows where to
find it. Even better, provide an e-mail to
your lawyer, accountant, or executor
with details of each advance (and copy
the child receiving the funds on that e-
mail). If the amount is a loan, the best
documentation is a promissory note
signed by you and the recipient of the
funds. A separate promissory note for
each loan amount makes sense.

3. Is your plan to forgive any loans
made?

Whether you plan to forgive any loans
after you're gone, or not, there should be
language in your will to address your
intentions. If you want to forgive any
loans, your will should state that you've
lent funds to a child, or children, and
that you forgive all amounts owing at
your date of death, and that your
executor should cancel any promissory
note and deliver a copy of this to the
respective children. And if your
intention is to not forgive loans, your
will can say that loans should be
collected upon your death (you should
include the details of any loan, like the
amount and whether it’s secured or not).
If you have a spouse, you should also
mention whether the intention is to
forgive or collect the loan upon your
death, or your spouse’s.

4. Is your plan to equalize inheritances
among beneficiaries?

Finally, if the advances you make are
considered gifts, or forgiven loans, is it
your intention to treat all beneficiaries
equally when your estate is distributed?
If so, your will should include a
“hotchpot” provision. In this case, your
executor will add the value of all these
gifts and forgiven loans to the total value
of the estate. This total will be divided
equally between your beneficiaries, then
the funds advanced previously will be
deducted from each heir’s share (see the
accompanying table). The result?
Children who received more during your
lifetime will receive less after your
death, and everyone will ultimately
receive an equal share.

Equalizing an estate

TOTAL CHILD 1 CHILD 2 CHILD 3
Value of estate assets A $100,000
Add:
Gifts and forgiven loans
made previously
Child 1 $50,000
Child 2 525,000
Child 3 $75,000
Total estate to be divided B $250,000 s83,33 583,333 583,333
Less: ‘ ‘
Lass amounts aheady (5150,000) (850,000) (525,000) (575,000)
Amounts fo be Distributed | € $100,000 33,33 558,333 58,333

Note: Any loans not forgiven at the time of death will be included in the value of estate assets owned on death (Line A)
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